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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  241  and  271 

[Release  Nos.  34-16163,  IC-10860;  File  No. 
S7-7991 

Shareholder  Communications, 
Shareholder  Participation  in  the 
Corporate  Electoral  Process  and 
Corporate  Governance  Generally 

agency:  Securities  and  Exchange 
Commission. 

action:  Interpretation  of  rules  and 
request  for  comments. 


summary:  The  Commission  has 
authorized  the  Division  of  Corporation 
Finance  to  issue  its  interpretive  views 
regarding  recently  adopted  proxy 
statement  disclosure  requirements 
relating  to  certain  business  and  personal 
affiliations  of  directors.  Some  of  the 
more  frequently  raised  questions 
regarding  these  disclosures  are  set  forth 
together  with  the  Division's  interpretive 
responses.  The  Commission  is  also 
requesting  comments  on  the  operation 
and  efficacy  of  these  requirements  as 
well  as  certain  other  disclosure 
requirements  relating  to  the  structure, 
functioning  and  composition  of  boards 
of  directors. 

DATE:  Comments  should  be  received  by 
the  Commission  on  or  before  November 
30, 1979. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  to  George  A. 
Fitzsimmons,  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  Washington,  D.C.  20549. 
Comment  letters  should  refer  to  File  No. 
S7-799.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Commission’s  Public 
Reference  Room,  1100  L  Street  NW., 
Washington,  D.C.  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Registrants  with  specific  questions 
should  contact  the  staff  members 
directly  responsible  for  reviewing  the 
documents  they  file  with  the 
Commission.  General  questions  may  be 
directed  to  Richard  B.  Nesson,  G. 
Michael  Stakias  or  Gregory  H.  Mathews, 
Division  of  Corporation  Finance,  (202) 
272-2589,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  hereby  issues  Securities 
Exchange  Act  Release  No.  34-16163  (IC- 
10860],  to  be  added  to  Parts  241  and  271 
of  Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  as  given  below. 


Disclosure  of  Director  and  Nominee 
Information 

In  December  1978,  the  Commission 
issued  a  release.  Securities  Exchange 
Act  Release  No.  15384  (December  6, 

1978),  43  FR  241  (December  14, 1978), 
which  announced  the  adoption  of  rule, 
form  and  schedule  amendments 
intended  to  provide  shareholders  with 
information  to  assist  their  assessment  of 
the  structure,  composition  and 
fimctioning  of  issuers'  boards  of 
I  directors.  Since  the  publication  of  that 
release,  the  staff  has  received  many 
requests  for  interpretation  of  the 
disclosure  provisions  set  forth  in  item 
6(b)  of  Schedule  14A,  which  require  a 
brief  description  of  any  of  certain 
signiHcant  business  and  personal 
relationships  between  directors  and  the 
issuer.  In  view  of  the  volume  of  such 
requests  this  release  is  published  to 
provide  current  information  on  the 
interpretations  of  those  provisions  by 
the  Commission’s  Division  of 
Corporation  Finance  (the  "Division”). 

Set  forth  below  is  a  series  of 
interpretations  in  question  and  answer 
form.  The  questions  included  represent 
some  of  those  more  frequently  brought 
to  the  attention  of  the  staff  by 
registrants,  their  counsel  and  other 
interested  persons.  Experience  in 
administering  the  rules  and  observing 
their  operation  has  led  to  some 
modification  of  interpretations 
previously  expressed  by  the  staff  orally 
or  in  writing.  The  interpretations  herein 
are  deemed  controlling  at  this  time. 

The  following  subjects  are  covered: 

Question 


I.  General  Interpretationa  of  Item  6<IS)(3) . .  1-7 

II.  Deacription  c4  Hern  a<b)(3)  Relationships _  B-10 

III.  Format  for  Presentation  of  Item  6<b)  Informa¬ 
tion . .  11 

IV.  Description  of  Item  6<bM4)  Relationships .  12 

V.  Relationship  of  Item  6(b)  of  Schedule  14A  and 

Item  4(f)  of  Regulation  . . .  13-14 


I.  General  Interpretations  of  Item  6(b)(3) 

Items  6(b)(3)(i)-(v)  of  Schedule  14A 
require  that  the  issuer  describe  any 
relationship  to  the  issuer  which  exists 
by  virtue  of  the  fact  that  a  nominee  or 
director  is,  or  has  within  the  last  two  full 
fiscal  years  been,  an  officer,  director  or 
employee  of,  or  owns,  or  has  within  the 
last  two  full  Hscal  years  owned,  directly 
or  indirectly,  in  excess  of  1  percent 
equity  interest  in  any  firm,  corporation 
or  other  business  or  professional  entity: 

(i)  Which  has  made  payments  to  the 
issuer  or  its  subsidiaries  for  property  or 
services  during  the  issuer's  last  full 
fiscal  year  in  excess  of  1  percent  of  the 
issuer's  consolidated  gross  revenues  for 
its  last  full  fiscal  year; 

(ii)  Which  proposes  to  make  payments 
to  the  issuer  or  its  subsidiaries  for 
property  or  services  during  the  current 


fiscal  year  in  excess  of  1  percent  of  the 
issuer's  consolidated  gross  revenues  for 
its  last  full  fiscal  year; 

(iii)  To  which  the  issuer  or  its 
subsidiaries  was  indebted  at  any  time 
during  the  issuer’s  current  fiscal  year  in 
an  aggregate  amount  in  excess  of  1 
percent  of  the  issuer’s  total  consolidated 
assets  at  the  end  of  such  fiscal  year,  or 
$5,000,000,  whichever  is  less; 

(iv)  To  which  the  issuer  or  its 
subsidiaries  has  made  payments  for 
property  or  services  during  such  entity’s 
last  fiscal  year  in  excess  of  1  percent  of 
such  entity’s  gross  revenues  for  its  last 
full  fiscal  year;  or 

(v)  To  which  the  issuer  or  its 
subsidiaries  proposes  to  make  payments 
for  property  or  services  during  such 
entity’s  current  fiscal  year  in  excess  of  1 
percent  of  such  entity’s  consolidated 
gross  revenues  for  its  last  full  fiscal 
year. 

1.  Question:  Is  a  non-profit 
organization  to  be  considered  a  "firm, 
corporation  or  other  business  or 
professional  entity”  for  purposes  of  item 
6(b)(3)? 

Interpretive  Response:  Relationships 
disclosable  under  item  6(b)  (3)  include 
relationships  of  a  nominee  to  a  non¬ 
profit  organization.  For  example,  an 
officer  of  a  non-profit  organization 
providing  health  services  may  serve  on 
the  board  of  the  issuer,  a 
pharmaceutical  corporation.  If  the  non¬ 
profit  organization  has  made  payments 
for  property  or  services  in  excess  of  1% 
of  the  issuer’s  consolidated  gross 
revenues,  disclosure  of  the  director’s 
relationship  to  that  organization  would 
be  requirecl. 

2.  Question:  Should  a  bank  holding 
company  issuer  consider  funds 
deposited  in  a  subsidiary  bank  as  part 
of  its  aggregate  indebtedness 
outstanding  in  determining  the 
application  of  item  6(b)(3)(iii)? 

Interpretive  Response:  Contrary  to  an 
earlier  interpretive  response  issued  by 
the  Division, '  a  bank  holding  company 
issuer  need  not  consider  funds 
deposited  in  a  subsidiary  bank  as  part 
of  its  aggregate  indebtedness 
outstanding. 

3.  Question:  Will  trade  indebtedness 
owing  by  an  issuer  or  its  subsidiaries  to 
another  entity  be  treated  as 
indebtedness  outstanding  in  determining 
the  application  of  item  6(b)(3)(iii)? 

Interpretive  Response:  No.  An  issuer 
need  not  consider  trade  indebtedness  as 
part  of  its  aggregate  indebtedness 
outstanding.  Payments  made  or 
proposed  to  be  made  for  property  or 


'  See  the  Division's  interpretive  letter  to  Donald  L 
Rogers,  (Association  of  Bank  Holding  Companies), 
available  February  1, 1979. 
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services  by  the  issuer  to  another  entity, 
if  in  excess  of  one  percent  of  the  issuer’s 
gross  revenues,  would  in  any  event  be 
disclosable  pursuant  to  items  6(b)(3)  (iv) 
or  (v). 

4.  Question:  Is  it  acceptable  for 
purposes  of  determining  an  issuer’s 
outstanding  indebtedness  as  required  by 
Item  6(b)(3)(iii)  to  calculate  such 
indebtedness  as  of  the  issuer’s  fiscal 
year  end? 

Interpretive  Response:  Yes.  The 
Division  will  accept  disclosure  based  on 
the  outstanding  indebtedness  at  the 
fiscal  year  end. 

5.  Question.  Should  a  bank  holding 
company  issuer  consider  principal 
payments,  in  addition  to  service  fees 
and  interest,  as  payments  for  property 
and  services? 

Interpretive  Response:  No. 

Repayments  of  principal  do  not 
constitute  payments  for  property  or 
services  for  purposes  of  item  6(b)(3). 

6.  Question:  Is  a  payment  by  the 
financial  institution-issuer  to  a 
manufacturer  or  vendor  of  property  to 
be  leased  to  a  third  party  in  a  direct 
lease  financing  transaction  a  payment 
by  the  issuer  for  “property  or  services” 
for  purposes  of  item  6  (b)  (iv)  or  (v)? 

Interpretive  Response:  Financial 
institutions  engage  in  direct  lease 
financings  which  are,  in  substance,  the 
financing  of  an  asset  at  the  request  of 
the  lessee-customer.  In  such  direct  lease 
financing  transactions,  the  issuer 
purchases  the  asset  desired  by  its 
customer  and  leases  that  asset  on  a 
long-term  basis  to  the  customer.  Under 
the  regulations  of  the  Comptroller  of  the 
Currency  and  of  the  Federal  Reserve 
Board  governing  direct  lease  financing 
by  national  banks  and  by  bank  holding 
companies,  the  property  can  only  be 
purchased  upon  the  specific  request  of 
the  customer.  The  manufacturer  or 
vendor  from  whom  the  issuer  purchases 
the  asset,  generally,  is  selected  by  the 
lessee-customer.  Under  the  terms  of  the 
lease  in  these  financing  transactions, 
substantially  all  of  the  benefits  and  risks 
incident  to  the  ownership  of  the  asset 
are  transferred  to  the  lessee-customer. 
The  puchase  and  lease  by  the  issuer  of 
the  asset  is  a  means  to  finance  the 
acquisition  of  that  asset  for  the  lessee- 
customer,  and  the  economic  effect  on 
the  parties  to  such  a  lease  transaction  is 
similar,  in  many  respects,  to  that  of  any 
installment  purchase.  Therefore  it  is  the 
Division’s  view  that  a  payment  by  the 
issuer  to  a  manufacturer  or  vendor  of 
property  to  be  leased  in  a  direct  lease 
hnancing  transaction  is  not  a  payment 
for  property  or  services  within  the 
meaning  of  items  6(b)(3)  (iv)  and  (v). 
where  the  choice  of  the  manufacturer  or 


vendor  is  dictated  solely  by  the  lessee- 
customer. 

7.  Question:  Under  what 
circumstances  is  a  payment  by  an 
advertising  agency  considered  a 
payment  by  the  issuer  for  property  or 
services? 

Interpretive  Response:  Under  certain 
circumstances,  an  issuer  may  direct  its 
advertising  agency  to  place  an 
advertisement  with  a  particular  entity. 

In  these  cases  such  payments  would  be 
considered  to  be  payments  by  the  issuer 
to  the  selected  entity  for  property  or 
services. 

II.  Description  of  Item  6(b)(3) 
Relationships 

8.  Question:  What  type  of  information 
is  required  to  be  disclosed  in  response 
to  the  requirement  contained  in  item 
6(b)  to  “describe  any  of  the  following 
relationships  which  exist"? 

Interpretive  Response:  The 
requirement  is  intended  to  elicit  the 
following  information  concerning  the 
relationships  referred  to  in  item  6(b)(3): 

(a)  the  identity  of  the  entity  with 
which  the  issuer  has  a  commercial 
relationship; 

(b)  the  nature  of  the  nominee’s 
affiliation  with  that  entity; 

(c)  the  relationship  between  that 
entity  and  the  issuer;  and 

(d)  the  magnitude  of  the  business 
done  between  the  issuer  and  the  entity. 

9.  Question:  How  should  the 
magnitude  of  the  business  relationship 
between  the  issuer  and  the  other  entity 
be  shown? 

Interpretive  Response:  The  magnitude 
of  the  business  relationship  should  be 
stated  in  terms  of  the  actual  percentage 
of  applicable  revenues  or  assets,  or  in  a 
dollar  amount. 

10.  Question:  Where  an  issuer 
discloses  the  magnitude  of  a  business 
relationship  in  terms  of  a  percentage, 
and  the  actual  percentage  of  revenues  or 
assets  is  not  readily  ascertainable,  is  it 
permissible  to  disclose  a  range  of 
percentages? 

Interpretive  Response:  The  Division 
has  not  objected  to  a  three  percent 
range  in  an  issuer’s  description  of  the 
magnitude  of  the  relationship  with 
another  entity. 

III.  Format  for  Presentation  of  Item  6(b) 
Information 

11.  Question:  Where  in  the  proxy 
statement  is  the  most  appropriate  place 
to  disclose  item  6(b)  information? 

Interpretive  Response:  When 
disclosure  of  a  particular  relationship 
between  the  issuer  and  a  nominee  or 
director  is  required,  such  disclosure 
should  be  made  in,  or  in  close  proximity 
to,  the  table  normally  used  to  present 


other  information  about  nominees  and 
directors. 

IV.  Description  of  Item  6(b)(4) 
Relationships 

Item  6(b)(4)  requires  disclosure  of  any 
relationship  where  “the  nominee  is  a 
member  or  employee  of,  or  associated 
with,  a  law  firm  which  the  issuer  has 
retained  in  the  last  two  full  fiscal  years 
or  proposes  to  retain  in  the  current  fiscal 
year.” 

12.  Question:  Is  this  relationship,  like 
relationships  referred  to  in  item  6(b)(3), 
required  to  be  described  only  if  the 
magnitude  of  business  between  the 
issuer  and  the  law  firm  exceeds  a 
specified  percentage  of  revenues  or  a 
specified  dollar  amount? 

Interpretive  Response:  No.  The 
nominee’s  employment  by,  or 
association  with,  a  law  firm  retained  by 
the  issuer  is  disclosable  regardless  of 
the  amount  of  fees  paid  by  the  issuer. 
Disclosure  of  the  magnitude  of  the 
relationship  between  the  issuer  and  the 
law  firm  should  be  stated  as  the  dollar 
amount  of  total  payments  made  by  the 
issuer  to  the  firm. 

V.  Relationship  of  Item  6(b)  of  Schedule 
14A  and  Item  4(f)  of  Regulation  S-K 

As  indicated  above,  item  6(b)  requires 
that  the  issuer  describe  certain 
economic  relationships  between  board 
nominees  and  the  issuer.  Item  4(f)  of 
Regulation  S-K  is  designed  to  require 
disclosure  of  certain  transactions 
between  the  issuer  and  its  officers  and 
directors.  Certain  information  may  be 
required  to  be  disclosed  pursuant  to 
both  items. 

13.  Question:  Where  the  same 
information  is  required  to  be  disclosed 
in  response  to  item  6(b)  of  Schedule  14A 
and  item  4(f)  of  Regulation  S-K,  must 
the  information  be  disclosed  more  than 
once? 

Interpretive  Response:  No.  Disclosure 
of  this  information  should  be  made  in,  or 
in  close  proximity  to,  the  table  normally 
used  to  present  information  about 
nominees  and  directors.  A  cross 
reference  to  this  information  should  be 
made  in  that  section  of  the  proxy 
statement,  customarily  entitled  “Certain 
Transactions,”  containing  other 
information  responsive  to  item  4(f). 

14.  Question:  If,  on  the  other  hand, 
information  relating  to  certain 
transactions  is  not  required  to  be 
disclosed  pursuant  to  item  4(f)  of 
Regulation  S-K  because  the  transaction 
involves  payments  which  do  not  exceed 
$40,000,  should  such  information  be 
disclosed  under  item  6(b),  if  applicable? 

Interpretive  Response:  Yes. 
Information  required  to  be  disclosed 
under  item  6(b)  is  not  subject  to  the 
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$40,000  exclusion  provided  for  in  the 
instructions  to  item  4(f). 

Request  for  Written  Comments  on  the 
Operation  and  Efficacy  of  Certain 
Recently  Adopted  Disclosure 
Requirements 

As  indicated  above,  item  6(b)  was 
adopted  as  part  of  a  series  of 
amendments  to  the  disclosure 
provisions  of  the  proxy  rules  in  order  to 
provide  shareholders  with  information 
to  assist  their  evaluation  of  the 
structure,  composition  and  functioning 
of  issuers’  boards  of  directors.®  Item  6(d) 
requires  disclosure  of  information 
concerning  the  existence,  composition 
and  functions  performed  by  audit, 
compensation  and  nominating 
committees  of  the  board.  Items  6(e)  and 
6(f)  require  disclosure  of  director 
attendance  at  board  and  committee 
meetings  and  director  resignations, 
under  certain  circumstances.  At  the  time 
these  rules  were  adopted,  the 
Commission’s  staff  was  directed  to 
monitor  carefully  the  disclosures  made 
in  order  to  determine  whether 
amendments  would  be  appropriate.  The 
Commission  continues  to  seek 
information  from  interested  persons 
and.  therefore,  is  requesting  written 
comments  concerning  the  operation  and 
efficacy  of  these  new  disclosure 
requirements.  Commentators  are 
requested  to  supply  empirical  data  to 
the  extent  possible  in  support  of  their 
comments,  and  to  suggest  any 
appropriate  modifications  to  the  rules. 
Commentators  are  specifically 
requested  to  address  the  following 
issues: 

(a)  Does  the  information  elicited  by 
item  6(b)  provide  a  basis  for  a  realistic 
assessment  of  the  nominee’s  ability  to 
render  independent  judgment? 

(b)  If  not,  are  additional  disclosure 
requirements  appropriate? 

(c)  Should  the  disclosure  thresholds 
relating  to  the  specified  percentages  of 
equity  ownership,  revenues  and  assets 
be  modified? 

(d)  The  relationship  of  a  non-officer 
director  of  the  issuer  with  another 
corporation  doing  business  with  the 
issuer  may  be  disclosable  where  his 
interest  in  that  corporation  arises  solely 
from  his  service  on  its  board  of 
directors.  Should  item  6(b)  require 
disclosure  of  such  relationships? 

(e)  Should  the  disclosure  threshold 
contained  in  item  6(b)(3)(iii)  relating  to 
the  specified  dollar  amount  of 
outstanding  indebtedness  be  modified? 


*See  Securities  Exchange  Act  Release  No.  15384 
(December  6. 1978),  43  FR  58522  (December  14, 
1978). 


The  Commission  will  endeavor  to 
review  the  comments  and  take  such 
actions  as  may  appear  necessary  to 
propose  and  adopt  amendments,  if  any, 
in  time  for  compliance  by  issuers  in  the 
1981  proxy  season. 

All  interested  persons  are  invited  to 
submit  their  views  and  comments  on  the 
foregoing  proposals  in  triplicate  to 
George  A.  Fitzsimmons,  Secretary, 
Securities  and  Exchange  Commission,  ' 
Washington,  D.C.  20549,  on  or  before 
November  30, 1979.  Such 
communications  should  refer  to  File  S7- 
799  and  will  be  available  for  public 
inspection. 

By  the  Commission. 

George  A.  Fitzsimmons 
Secretary. 

September  6, 1979. 
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